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BEFORE THE ARIZONA CORPOR 

COMMISSIONERS 

WILLIAM A. MUNDELL 
MARK SPITZER 

E A S ~ N  

JEFF HATCH-MILLER, CHAIRMAN 

IN THE MATTER OF THE 
APPLICATION OF WATER UTILITY OF 
GREATER TONOPAH, RVC., FOR AN 
EXTENSION OF ITS CERTIFICATE OF 
CONVENIENCE AND NECESSITY 

DOCKET NO. W-0245OA-05-0430 

WATER UTILITY OF 
GREATER TONOPAH’S 
OPPO~ITION TO 
STERRA NEGRA RANCH, LLC’S 
APPLICATION TO INTERVENE 

Water Utility of Greater Tonopah ~ ~ ~ ~ ~ ) ,  by and through its undersigned 

legal counsel, hereby respec~ul~y opposes the untimely and insufficient Application to 

[ntervene filed in the above-entitled matter on October 3,2005 by Sierra Negra Ranch, LLC 

:‘Sierra Negra”), as well as its Request to Supplement the Record filed October 5, 2005. For 

he reasons set forth herein, the Application to Intervene and Request to Supplement must be 

lenied. 

I. The A ~ p l i c a ~ i ~ n  is U n ~ i ~ e l y  

Under the Procedural Order entered in this matter on July 18, 2005, all 

3pplications to intervene were to be filed no later than August 24,2005. The reason for an 

intervention cutoff is to ensure that parties (and their purported interests in a proceeding) are 

identified sufficiently in advance to allow adequate participation and avoid the surprise and 

lelay that often accompanies last minute ~ t e ~ e n t i o n s .  Sierra Negra’s Application to 
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Intervene not only missed the date for inte~ention, it was also filed 21 days after the 

evidentiary hearing was conducte . Sierra Negra’s Application does not justi@ its failure to 

file for intervention in a timely manner. Its implication that it did not know of the 

proceeding is legally irrelevant and f a c ~ ~ l y  incorrect. 

A. 

In Arizona, “there is no req~reInent that notice of the application hearing be 

given to all landowners or potential water customers residing within the area covered by an 

original application for a certificate of convenience and necessity to operate a domestic water 

utility.” 

Corporation Commission 17. Tucson ~ ~ u ~ ~ n c ~  and Bo 

P. 472 (1966) (ffTzccson ~ ~ ~ z ~ r a n c e ’ ~ .  In both cases the court rejects a landowner’s claim that 

a certificate of convenience and necessity was invalid because the landowner did not receive 

notice of the oi-iginal application. Thus, landowners are not indispensable parties to a CC&N 

proceeding. They are allowed to intervene only at the discretion of the Commission. A 

failure to comply with the time frames established by Commission rule, or as in this matter, 

by procedural order, must be supported by good cause. Sierra Negra’s Application and 

Supplement makes no good cause showing at all. 

Receipt of Notice is not Required by Law 

Walker 17. De Concini, 86 Ariz. 143, 148, 341 P.2d 933, 936 (1959); Arizona 

rig Agency, 3 Ariz. App. 458,415 

WUGT informed Sierra Negra, not once, but on four separate occasions, that it 

was correcting the C o ~ i s s ~ o ~ ’ s  rec~rds so WUGT, rather than West Phoenix Water 

Company was reflected as the certificate holder. Sierra Negra never informed WUGT that it 

held legal title to any property ~ c o ~ p a s s e d  by the Application; nor did Sierra Negra 

indicate to WUGT that it had any concerns with ~ U G ~ ~  Application. Sierra Negra has not 
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justified its late effort to interject itself in this proceeding after the close of the hearing. 

B. 
this Matter was PendinrP before the ACC 

Sierra Negra admits that WUGT informed representatives of Sierra Negra of 

WUGT’s intent to pursue the pending matter, but implies that it was not informed that an 

application was actually pending with the Commission. The  plication is false. Sierra 

Negra was informed of WUGT’s Appl~cati~n both before and after it was filed with the 

Commission. 

When Sierra Negra’s representative, Bryan P. O’Reilly, fust met with John 

Mihlik, Sr. on June 7, 2005, he was informed of WUGT’s intent to file this Application. The 

Application was then filed three (3) days later on June 10, 2005. In contrast, Mr. OReilly 

never idformed WUGT that it had acquired title to property. As a result, Mr. Mihlik 

understood Sierra Negra was merely undertaking due diligence research regarding a potential 

purchase or development. See, A ~ d a ~ t  of J. John Mihlik, Sr. attached hereto as Exhibit A. 

In a phone conversation conducted August 1,2005, John Mihlik, Jr. informed 

Mr. 07Reilly that the Application was pending and that Staff had asked some questions 

concerning potential develop~ent in the area. Mr. OReilly specifically requested that 

WCTGT keep Sierra Negra’s involvement and development concepts confidential. See, 

Affidavit of J. John Mihldq Jr. attached hereto as Exhibit B. 

In yet another meeting conducted with Mr. O’Reilly on August 9,2005, Mr 

Tvlihlik, Sr. again briefly discussed the fact that the Application was pending before the 

Arizona Corporation Com~ission. See, avit of J. John Mihlik, Sr. attached hereto as 
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Exhibit A. 

Thus, Negra Sierr ed on three occasions prior to the 

intervention cutoff date about this Application d W U G ~ s  intent to correct the 

Commission's records so WUGT, rather West Phoenix Water Company, Inc., is 

reflected as the holder of the certificate of convenience and necessity. 

C. 

In addition to receiving actual notice, Sierra Negra received notice through 

publication. WUCT caused notice of the ~nte~entioIi  c ~ t o  ate and hearing date to be 

published in the West Valley View ~ e w s p a p ~ r  on August 12, 2005. A copy of the Affidavit 

of publication is attached as Exhibit C. 

D. Sierra Nema was not the Landowner reflected on 

WUGT also mailed notice directly to the nine entities reflected on the 

Maricopa County Assessor's ebsite as ~ a n d o ~ e r s .  WUGT conducted the search on the 

day it mailed the notice (August 5, 2005). As reflected on Exhibit D attached hereto, Sierra 

Negra was not listed. 

never ~ d ~ c a t e  to WUGT that it was the legal title holder 

of the property, WUGT had no reason to question the 1 owner list obtained from the 

Assessor's website. Notice was maile e nine entities listed, including Phoenix 1-10, 

LLC (the entity from whom Sierra Negra purchased the Property).' See, Affidavit of John 

It is common practice for a real estate p u ~ h a ~  agreement to require the seller to inform the bqer iiiiinedktely if legd 
rty. If Sierra Nega's ~ ~ ~ r c h a ~  a ~ ~ n i e n t  failed to include such a provision or if 

1 

notices are received regarding t 
the Seller failed to coniply therewith. such issues are between the Buyer and the Seller and do not justify untimely 
niten-ention in this proceeding. 
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Mihlik, Jr. attached hereto as Exhibit B. 

In sunm notice of its intent to file the Application. It 

then, on two separate occasions infoimed Sieira Ne 

before the Commission. WU T, in accordance with the Procedural Order, published notice 

of the proceeding in a paper of general circulation and tnailed notice to the landowners 

reflected on the County Assessor's website as of August 5,2005. Sierra Nega provides no 

justification for failing to timely f5le an Application to Intervene. 

e app~ication was pending 

11. 

Generally the er of land sought to be included within a certificate of 

convenience and necessity would be directly and substantially affected by an extension 

proceeding. However, this is not 

WUGT seeks only to amend a decision of the Commission so it properly 

reflects the action taken twenty (20) years ago. The record clearly reflects that Section 3 1, 

T2N, R6W was initially inch d  it^^ the ~ e ~ ~ c a t g  of Convenience and Necessity of the 

Tonopah Water Company by Decision No. 33424, dated October 6, 1961. Tonopah Water 

Company transferred all of its CC&N to West Phoenix Water Company by Decision No. 

39759, dated December 5, 1968. All of West Phoenix Water Company's CC&N was 

subsequently transferred by Decision Nos. 54418 and 54419, dated April I ,  1985, in part to 

the Northwest Buckeye W ~ t e r  Co pany  now the ~ a t e r  Utility of Greater Buckeye, Inc.) 

and, in part, to the West Buckeye Water Company (now 

Tonopah, IC.). The legal des 

certificated to West Phoenix Water C o ~ p ~ y .  S i ~ ~ a  Negr has no direct or substantial 

e Water Utility of Greater 

wever, o ~ t t e ~  a section and a half of land 
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interest in the correction of a Decision entered prior to its acquisition of 20 yeas ago. 

111. 

In its supplement, Sierra Negra lists tltree reasons for granting it intervention: 

I) general opposition to inclusion; b) a ge~eral questioning of WUGT's ability to provide 

idequate service; and c) a stated preference for a provider that can provide integrated water 

md sewer service. These areas are not in dispute or are irrelevant and therefore to permit 

my further testimony thereon constitutes an undue broadening of the issues. 

A. Opposition to ~ n c l ~ ~ j ~ n  

The issue of whether the lands are to be certificated or whether the certificate is 

o be transferred to WUGT were determined in 1961 and 985 respectively. 

ias no standing today to object to the 

:omission action taken twenty years ago when Sierra Negra likely did not even exist. The 

;ole issue presented by this docket is the best method of procedurally correcting a clerical 

mission made in 1985. 

Sierra Negra 

ent necessary to correctly reflect a 

The Arizona Supreme Court in James 1'. Paid fer Co. v. Arizona Corp. 

sbni'n, 137 Ariz. 426,429, 671 P.2d 404,407 (1983) explained: 

"Once granted, the certificate confers upon its holder an exclusive 
right to provide the relevant service for as long as the grantee can 

service at a reasonable rate. If a certificate of 
ithin ow system of regulated monopoly 

means a n ~ i n g ,  it me 
opportunity to adequately provide the service it was certified to 
provide. Only upon a showing that a cetti~cate holder, presented 
with a demand for service which is reasonable in light of projected 
need, has faile 

older has the right to an 

such service at a reasonable cost to 

' The third item is also re-phrased as a fourth concent in Sierra Negra's p l ~ d ~ ~ i g .  
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n alter its certificate. Only then would 

The court continued: 

A system which did not provide cgrti~cate holders with an 
opportunity to p r o ~ d e  e at reasonable rates before 
deletion of a c e ~ i ~ c a t e  made would be antithetical to 
the public interest for several reasons. First, it would encourage price 
competition between public service co~orations, the very mode of 
operation which the L e ~ s l a ~ e  h rejected. Second, it encourages 
over-extensive develop~ent. In o r to ensure that they will be able 
to supply service as the need arises, certificate holders will feel 
compelled to construct facilities before facilities are needed. The 
consuming public will ultimately pay for this ~ g ~ ~ l ~ ~ s  construction 
which may, given the rate of technological development, prove to be 
obsolete by the time it is needed. Third, it fails to reward a public 
service corporation for taking on the risks and obligations 
concomitant to certification. 

k i  137 Ariz. at 429-30, 671 P.2 

WUGT is ready, willing and able to provide water service to its 

;ertificated area and has done so cost effectively for 20 years w out customer or 

regulatory complaint. 

In Tucson ~ n t ~ ~ n a ~ i ~ n a Z  the Court of A ~ p ~ a l ~  emphasized: 

"Arbitrary deletio~ of areas of 160 acres or more3 merely because a 
landowner objects to the inclusion of his land in a certificated area, 
obviously discriminates against the small l ando~ te r  and has no 
basis in public convenience and necessity. A water company's 
ability, from an econo~ca l  
owners may hinge 
certificate. If owners of a substantial amount o f  acreage may 
arbitrarily delete their holdings from 
without legal precedent is thereby granted them, which might be sold 
or otherwise e 

oint, to serve many small property 
e i~clusion of a larger parcel of land in its 

ficate, a property right 

e u l ~ ~ a t e  detriment of the using public. 

3 Ariz App. at 463, 415 P.2d at 477. 
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B. 

WUGT has been meeting the needs of customers located within WUGT’s 

WUGT is able to provide Adequat~ Service 

;ertificated area for 20 years. It has done so without complaint from customers or regulators. 

[ts parent, West Maricopa Combine, owns five ( 5 )  public service corporations in Arizona 

and services over 3,000 ~ustomers. The C o ~ i s s i o n  Staff and the Company testified that 

WUGT is a fit and proper entity to provide service to Section 3 1. Sierra Negra presents no 

€actual basis to justi@ its concerns, let alone to wmant re-opening the record to take further 

xidence. 3 

C. 

This docket does not involve the provision of sewer service. Sierra Negra’s 

A Single Water and Sewer provider is not at issue. 

preference for a single provider to provide both water and sewer service is irrelevant. There 

xe  no competing applicants vying for this senice. To the contrary, this case involves only 

2orrecting the Commission’s records to reflect the transfer of West Phoenix Water’s CC&N 

to WUGT that occurred 20 years ago. 

Furthermore, the issue of an integrated water and wastewater provider system 

is a red herring. There is no legal or operational requirement that water and sewer service be 

provided by a single entity. Water and wastewater systems do not require a single owner. If 

this were not the case, Title 48 would not allow separate domestic water improvement 

districts and sanitary districts to be formed. It is no more necessary for water and sewer 

Sierra Negra’s original Application to Intervene made factual allegations premised on a Staf€Report filed in another 
iocket (W-02450A-04-0837). The information cited by the Applicant (and Staff) was outdated and failed to reflect the 
true condition of WUGT’s public systems. In €act, StaEiiled an Amended Report on September 30,2005 in Docket No 
W-02450A-04-0837 eliminating the factual premise for Sierra Negra’s initial allegations. 

I 
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service to be rendered by a single provider, than it is necessary for the same provider to 

render local, long distance and pay phone telephone service, or to render electrical service at 

the generation, transmission an d ~ s ~ ~ ~ t i o n  levels. 

Conclusion 

Sierra Negra has filed an ~ t i m ~ l y  application that seeks to unduly broaden the 

issues to be presented to the Commission without presenting “good cause” therefore. The 

Application to Intervene and Request to Supplement Record must be summarily denied. 

RESPECTFULLY S U ~ ~ t T T E D  THIS p % a y  of October, 2005. 

Cmrrs, GOODWIN, SULLIVAN, 
UDALL & SCHWAB, P.L.C. 

B 
Wi1lim“P. Sullivan, Esq. 
2712 Nortlr Seventh Street 
Phoenix, Arizona 85006- 1090 
Attorneys for Water Utility of Greater 
Tonopah, Inc. 
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PROOF AND C ~ ~ T I ~ ~ C A T ~  

+ 
I hereby certifjr that on this day of Oc er, 2005, I caused the foregoing 

iocument to be served QII the A r i ~ ~ ~ a  C ~ r p o ~ ~ t ~ o n  C o ~ ~ i s s i o n  by delivering the original 
md thirteen (13) copies of the above to: 

Docket Control 
Aizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

With copie thereof hand-delivered 
nailed this b a y  of October to: 

Ernest Johnson, Director 
Utilities Division 
4rizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

Yvette B. Kinsey, ALJ 
Hearing Division 
4rizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

Keith Layton 
Legal Division 
4rizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

Sheryl A. Sweeney 
Michele L. Lorenzen 
Ryley Carlock & Applewhite 
One North Central Avenue, Suite 1200 
Phoenix, Arizona 85004-44 17 
Attorneys for Sierra Negra 
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BEFORE THE ARIZONA CORPORATION COMMISSlON 

COMMISSIONERS 
mFF HATCH-MILLER, C MAN 
WILLIAM A. MUNDELL 
MARK SPITZER 
MIKE GLEASON 
KRISTIN K. MAYES 

IN THE MATTER OF THE 
APPLICATION OF WATER UTILITY OF 
GREATER TONOPAH, INC., FOR AN 
EXTENSION OF ITS CERTIFICATE OF 
CONVENIENCE AND NECESSITY 

DOCKET NO. W-0245OA-05-0430 

AFFIDAVIT OF J. JOHN MIHLIK, SR. 

I, J. John Mihlik, Sr., upon first being duly sworn upon my oath do say: 

1.  

2. 

3. 

4. 

5. 

I am the President of Water Utility of Greater Tonopah. 

In my role as President of WUGT I meet with landowners and 

prospective developers who are interested in receiving water service 

from W G T .  Often these meetings occur with prospective purchasers 

who are undertaking due diligence reviews, many of whom never 

purchase the property or proceed with development. 

On or about June 7,2005, I met with Bryan P. O’Reilly who represented 

himself as being affiliated with Sierra Negra Ranch, LLC, a Nevada 

limited liability company. 

The purpose of the meeting was to discuss the availability and general 

terms under which water and/or sewer service might be provided to a 

prospective development by WUGT. 

During the June 7,2005 meeting with Mr. O’Reilly, I informed Mr. 

1 



I .  

1 

4 

S 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1s 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2s 

26 

27 

28 

6. 

7. 

8. 

9. 

10. 

11. 

at ~U~~ intende to file with the Arizona Corporation 

A~pl~cation whereby the Commission’s records would 

be corrected to reflect WU 

Company, Inc., as the certificate holder, over a section and ?4 of land, 

including lands Mr. O’Reilly was discussing. 

The application was filed with the Commission three days later on June 

10, 2005. 

I next met with Mr. O’ReilIy on A ~ ~ u s t  9, 2005. 

The focus of the A u ~ ~ s t  9,20 5 meeting was a general discussion 

regarding the provision of water andor sewer service by WUGT and the 

nature of its senrice within its existing certificated area. 

During the August 9,2005 meeting with Mr. O’Reilly, I briefly 

discussed the fact that the app~ica~on involving the transfer of the 

c e ~ ~ c ~ t e  of c v e ~ ~ i e ~ c e  and necessity from West Phoenix Water 

Company, Inc. to WUCT was presently pending before the Arizona 

Corporati on ~ o ~ m i s s i o n .  

At no time was I informed that Sierra egra Ranch, LLC was the legal 

title holder to any land within WUGT’s certificated area, or the area 

i n a d v e ~ e ~ ~ y  re e C o ~ s s i o n ’ s  records as still held by 

West Phoenix Water C o m p ~ y ,  h e .  

an West Phoenix Water 

r~ssion that Sierra Negra Ranch, LLC was meeting 

with UIUCT as part of a due diligence investigation. 
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12. At no time did Mr. O'Re 

any concern with, or inte 

Sierra Negra Ranch, LLC had 

te in the proceedings before 

f the Commission's records 

to reflect W G T  as the lieu of West Phoenix Water 

Further affiant sayeth naught. 

STATE OF ARTZONA ) 
) ss. 

Zounty of Maricopa ) 

The above iris 

of October, 2005, by J. John Mihlik, Sr. 

and acknowledged before me this 7th day 
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EXHIBIT B 



1 

3 1, Township 2 North, Range 6 West, in Maricopa County, Arizona. 

3 .  At the instruction of John Mihlik, Sr., I phoned Bryan P. O’Reilly on August 1, 

12005 to discuss the Staffs request for info~at ion.  
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BEFORE THE ARIZONA CORPORATION COMMISSION 

COMMISSIONERS 

WILLIAM A. MUNDELL 
MARK SPITZER 
M I m  GLEASON 
KRISTIN K. MAYES 

JEFF HATCH-MILLER, CHAIRMAN 

IN THE MATTER OF THE DOCKET NO. W-0245OA-05-0430 
APPLICATION OF WATER UTlLlTY OF 
GREATER TONOPAH, INC., FOR AN 
EXTENSION OF ITS CERTIFICATE OF 
CONVENIENCE AND NECESSITY 

AFFIDAVIT OF J. JOHN MIHLIK, J R  

4. During the phone conversation, I informed Mr. O’Reilly that the Company was 

in the process of transferring the CC&N from West Phoenix Water Company to Water 

Utility of Greater Tonopah in order to correct the Commission’s records and to provide 

additional information at Staffs request. 
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5. On August 5,2005,I supervised the mailing of notice to the nine property 

3wners located in the west half of section 30 and all of section 3 1 located in T2N, R6W, 

Maricopa County, Arizona (the “‘Subject Area”). 

6 .  The Maricopa County Assessor’s website was used to identi@ the names and 

Iddresses of the property owners. 

7. Phoenix 1-10 LLC was listed as the owner of all of the property in Section 3 1, 

so I caused the notice to be mailed first class prepaid to Phoenix 1-10 LLC at the address 

isted on the Assessor’s website. 

8. The notice has never been retunled to WUGT 

9. Until Sierra Negra Ranch, L.L.C. filed its Motion to Intervene on October 3, 

2005, no one at the Company was a aware that it held, or claimed to hold legal title to 

Section 3 1. 

Further affiant sayeth naught. 

STATE OF ARIZONA ) 
) ss. 

Zounty of Maricopa 1 
The above instnunent was executed and acknowledged before me this 12 

lay of October, 2005, by J. John Mihlik, Jr. 

kota& Pub@ 1 

2 



EXHIBIT C 



Public Notice 

I 

Commission 

water service Io the proposed 
area, and would be required 
by the Commission to provide 
servicc under rales and chargas 
and terms and condilions 
establlshed by the Comrnlslon. 
The application is available 
for inspection during regular 
business hours at the offices of 
the Commission in Phoenix, at 
t 200 W e t  Washington Street. 
Phoenix. Arizona, and at lhe 
O J J I C ~ S  or the Company, 3800 N. 
Central Ave. S a .  770, Phoenix, 
AZ 850 12. 

The Commission will hold a 
hmrlng on thls manel bealnnlng 
September 12, 2005 at 1o:W 
a.m., at the Commission's 
ottices, 1200 West Washington 
Street, Phocnix. Arizona Public 
comment will bc takon on the 
llffit day ol h e  hearing. 

The law provide6 for  an open 
public hearing at which, under 
?ppropnate circumstances, 
interested partles may Intervene. 
lnterventlon shall be permitted 
to any person enlitled by law to 
mtervene and having a direct and 
siibstantial interest in (he matter. 
Persons desiring to intervene 
must flle a wrltten motlon to 
intervene w l h  the Commlsslon. 
which motlon should be sent 
to the Appllcants or I t s  counsal 
and to all partlea of mcord, md 
whlch, at the minlmum, shdl 
contain the fallowing: 

1.The name, address, 
and tolc hone numbcr of the 
propose$ lntorvonor and of 
any party upon whom servlce 
ol documenk Is lo be made If 

notico of the proceedlng unless 
reuuested by YOU. 

The Commiesion doer not 
discriminate on the, basis of 
disability in admission 10 its 
publlc meetings. Porsons wlth 
a disabillly may request a 
reasonnble accommodation 
such as a sign language 
Interpreter, as well as request 
Ihls document in an allsrnatlve 
format, b contacting ,,Linda 
Hogan, A& Coordinaor wice 
phone numbor 602-542.3981, 
E-mail IShoganda.gov. 
Requests should be made as 
early as possible to allow time to 
arrange the accornmodatlon. 

Published ih the West Valley 
View, and the West Valley 
Business, on August 12,2005 

different than the intervenor. 
2.A short statement of the 

proposed intervenor's interest in 

of [ha Applicant, a shareholder of 

3.A statement, cartily,ing chat a 
copy of thc motion to intcwcne 
has been mailed lo the Applicant 
or Its counsel and to dl pariles of 
record in the case. 

The granting of motions to 
intervene shall be governed by 
A.A.C. R14-3-105, -01 ?ha t 
all moltons tpJrxa 
bel i led on or bet- 
24th. 2005. The grantin$ 01 
intervention, among other Ihlngs, 
entirles a Dartv to oresent sworn 

, the proccdlng (e.g., a customcr 
I lhe Applicanl, etc-). 
~ 

I evidcncc ' at ' hearing and to 
cross-ewarnlne othet witnesses. 
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